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Help the Belgians 


ANY ONE desiring to render immediate as- 
sistance to the BELGIAN REFUGEES can do so 
by sending clothing, food, etc., express paid, to 
WILLIAM FIRTH, 15 Columbia Street, 
BOSTON, Mass. 


ALL USED CLOTHING (worn) must be laun- 
dered and in thorough repair. Sewing materials 
in demand. The Belgian women are skilled with 
the needle. 


MATERIALS SUITABLE FOR HOSPITAL 
WORK are very much needed. Clean old linen 
is useful for bandages and pads. 


THOSE WISHING TO SEND MONEY can 
do so by addressing same to MR. WILLIAM 
FIRTH, 200 Devonshire Street, BOSTON, 


Mass. This money will be used for the purchase 
of food, clothing and underwear in New England, 
most suitable for immediate use upon its arrival 
in ENGLAND or the CONTINENT, and to pay 
charges for transportation and distribution of 
the same. 
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orto Rico 


e Ideal 
) Day Cruise 


for a winter's outing than 

this Island of Enchant- 
| ment—unique in the tradi- 
[tions and atmosphere of 
‘four centuries of Spanish 
‘rule. It has a climate softer 
"and more delightful than 
‘that of the Riviera or 
‘Southern California — a 
‘charm which few can resist. 


$94.2 3 


Which covers every expense for the entire cruise 


a is no lovelier spot 


Big steamers “Carolina,” “Brazos,” and others are especially designed and 
| luxuriously fitted for service in the tropics. You make the steamer your 
hotel during the entire trip from New York to and around the island, touch- 
ing at principal ports and returning again to New York. A sailing every 
| Saturday at noon. 


Write for this beautifully illustrated free booklet, “Porto Rico Cruise,” 
which tells in a most absorbing way the pleasures of this voyage. 
os fill out the coupon and mail it to 


Cruising Department to" 


Porto Rico 


BPorto Rico Line ‘orest™ //,.=.. 


N York 
We can also plan your trip to include Cuba, Mexico, Bahamas, Kindly cons fv ania 


_ Florida, Texas and other resorts of free booklet “Porto Rico 
AGW] THE AMERICAN 
MEDITERRANEAN 
DISTRICT PASSENGER OFFICES 


EJ BOSTON, 192 Washington St. PHILADELPHIA, 701 Chestnut St. 
WASHINGTON, 1306 F St.,N.W. NEW YORK, 290 Broadway 
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MELVIN & BADGER 


Apothecaries 


Our personal attention is given to our Prescrip- 
tion Department, and our facilities are unex. 
celled, We are constantly in receipt of the 
atest “New Remedies.” 


43 TEMPLE PLACE, BOSTON 
Edwin P. Burleigh Arthur H. Chase 
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— 120 TeeMON Boston 
Room 2 Hill 3549 


iia sa 
CORRECT IN EVERY 
DETAIL-THE INVITATION 


4.00" [00 THE ANWOUNCENENT 


nae 8 Breffs-| 


j ENGRAVING HOUSE 45 years 39 snomecio st. BDSTON 


Luncheon, 
ta carte and table 
d'‘hote, 11 to 2.30 


Afternoon Tea, 
3tod 
Dinners that are Different, 
50 and 75c, from 5.30 on 
Dainty Service and Home 
‘ooking 


PrivatePartiesAccommodated 
“Where the Homey Atmo 
sphere Prevails” 
429 A Boylston Street 
Tel. B.B. 552 Boston, Mass 











EBRUARY in New England is the 
month of deep snows and clear, cold days. 
The mountains and the woods are sources 


of refreshments and delight to all who have 
the hardihood for the enjoyments that they 
offer. 
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A MOUNTAIN TRAIL IN WINTER 




















PRESIDENT LOWELL, 


Photographed by Tupper, 


AN EARNEST APOSTLE OF COMPULSORY PEACE 
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CONFLICTING SOCIAL IDEAS 
By Lewis H. Berens 


“If anyone goes about to build up 


Commonwealth government upon 
kingly principles, htey will both 


shame and lose themselves; for there 
is a plain difference between the two 
govrnments.” Gerrard Winstanley 
(The Digger) 1652. 

Government is he art of adminis- 
tering the public affairs of the com- 
munity, of raising the revenue neces- 
sary to this end, and of framing, 
maintaining and enforcing such laws 
and institutions as may be deemed 
conducive to the continued existence 
and well-being of the community as 
a whole. 

The primary necessity of com- 
munal or social life, of voluntary asso- 
ciation and harmonious co-operation, 
is internal peace. Hence to maintain 
and promote this end is the primary 
function of government. In other 
words, the primary function of gov- 
ernment is 0 maintain “law and or- 
der”—the established law and the es- 
ablished order, whaever these may be. 

Variation and adaption, however, 
are the two fundamental principles of 
oragnic life. Organisms that cannot 
adapt themselves to altered condi- 
tions necessarily degeneraet and ulti- 
mately perish; only those that so 
adapt themselves survive, and, by sur- 
viving, prove themselves the fittest to 
survive. This is true, too, of socie- 
ties, communities or nations. Condi- 
ions ineviably change, requiring al- 
era-ions in the estabilshed “law and 
order,” in the prevailing man-made 


social laws and institutions, to en- 
able society to adapt itself to the 
changed conditions. Laws and insti- 
tutions suitable to one set of sccial 
conditions, to one stage of human 
development, asy the nomadic or pas- 
toral, may prove utterly unsuittable to 
another, say the agricultural or indus- 
trial. Hence the second necessity for 
the perservation, stability and peace- 
ful development of social or commt- 
nal life, is the possibility of effect- 
ing such changes in the rules and 
regulations determining and guiding 
the social relations of the units form- 
ing the community, as changed con- 
ditions demand: including changes 
demanded by intellectual and moral 
development, which necessarily alter 
men’s conceptions of what is neces- 
sary, wise, beneficial, just or “right.” 
For it is to those conceptions that the 
prevailing social or political laws and 
instituions have ultimately to con- 
form. 

Hence it is that to establish and 
“legalize” such alterations in social 
regulations as changed conditions de- 
mand, is the second function of gov- 
ernmen. Upon the due performance 
of this function as necessity dictates 
and occasion renders practicable, the 
preservation, stability and develop- 
ment of the community necessarily 
depend. Fortunate, indeed, is the 
community or nation whose ruling 
or governing classes are patriotic 
enough, or whose citizens are intel- 
ligent and public-spirited enough, to 
promoe those changes demanded by 
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the altered conditions under which it 
finds itself, to the requirements of 
which the ruling instinct of self- 
preservation will impel it by some 
means or other to adapt itself 

That such changes are possible un- 
der any form of Government, may be 
readily admitted. Constitutional Gov- 
ernment, however, when respected by 
all classes of the community, offers 
het one great advanage that it enables 
all such changes to be made and 
legalized in a peaceful, orderly, “con- 
stitutional” manner, rendering un: 
necessary thos appeals to _ force, 
known to us as “Revovlutions,” 
which hitherto have formed the land- 
marks in the tragic sory of political 
or social evolution. 

The general tendency of mankind, 
however, is to conservatism, to love 
the old, to cling to the social garment 
o which they have adapted them- 
selves, to persist in the paths that 
past generations have carved out for 
hem. In truth, eNwton’s law of in- 
ertia, “by which everybody, as much 
as in it lies, endeavors to persevere 
in its rpesent state,” is as true of men 
as it is of inanimate nature. As 
Thoma Carlyle so well expresses it— 
“The Law of Perseverence is among 
the deepest in man; by nature he 
hats changes; seldom will he quit his 
old house till it has actually fallen 
about his ears.” Constitutional Gov- 
ernment, however, necessarily tends 
to combat this universal tendency to 
stagnation, to make men more tol- 
erant of the idea of change, and o 
make sotciety as a whole more plastic 
and adaptable. Hence its special fit- 
ness and advantage to the progres- 
sive, or industrial nations of the world, 
who today are living under condi- 
tions unknown to any previous gen- 
eration of men, and who, therefore, 
necessarily have o atdapt the customs, 
laws and institutions they have in- 
herited from the past, to the require- 
ments of he new cotnditions they 
have created, or under which they find 


themselves. 

Not whether change is necessary, 
but rather as to what changes should 
be made, is, in fact, the question to- 
day at issue in all such countries, 
Hence during normal times the pub- 
lic attention is more directed toward 
the second function of government— 
the establishing and legalizing of 
necessary changes—than to it’s pri- 
mary function—he tmainenance of 
“law and order”—and constant neces- 
sity for which only obtrudes itself, 
coming almost as a shock or revela- 
tion to peace-loving sentimentalists, 
under normal conditions, during times 
of internal industrial strife. 

The chronic activity of their Legis- 
lative Bodies, wih the consequent 
over-production of laws and regula- 
tions, affecting almost every social re- 
lation and civic duty of the citizens, 
bears witness to the universality of 
the belief in the necessity and desir- 
ability of some change in the estab- 
lished order. And the accrimonious 
discussions, ofen embittering social 
relations, between adherents of the 
different schools of social or political 
thought, bear witness to the funda- 
mental diyerences of opinion as to 
what are necessary or desirable, and 
should, therefore, be legalized and en- 
forced by he power of Government. 

Today, intruth, in all such coun- 
tries, it is no longer differences in re- 
ligious but in social or political views 
that is dividing the communtty into 
opposing and hostils camps. And all 
such differences may be traced, not 
to differences as to the power, func- 
tion, or even form of Government, 
for all assign to it much the same 
power and functions, but rather as to 
the ideal toward which it is held the 
community as a whole should aspire, 
and to promote which it is deemed 
the power of Government should be 
utilized. In short, it is a conbict of 
social ideals that is today dividing 
thoughtful men in the progressive, 
industrial, constitutionally-governed 
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countries of the world; a well as in 
countries as yet only aspiring to 
wring constitutions from hose who 
have inherited or usurped the power 
of Government. 

Nor is the reason far to seek. The 
future will be the product of the pres- 
ent, the present is the product of the 
past. From the past we have in- 
herited, not only our fundamental so- 
cial laws and institutions, but also our 
social and political ideals and aspira- 
tions. To understand the present we 
must, therefore, study the past. And 
o understand the present social and 
political conflict, we must study the 
social or political ideals of the past 
and compare them with those today 
animating and inspiring the more pro- 
rgessive nations of the world. 

Now, whatever history we may 
study—whether that of Japan or of 
India, of Mexico or of Peru, of Egypt 
or of Rome, or of any of the nations 
inheriting their ideas and ideals of 
overgnment and politics from Rome 
—we shall find that from time im- 
memorial the prevailing man-made 
oscial laws and institutions have 
divided society into two distinct and 
separate classes—free-men and slaves, 
patricians and plebians, landlords and 
serfs, gentry and peasants, rulers and 
ruled, the privileged and the disfran- 
chised and disinherited. That some 
were born to command, others to 
obey: some to rule, others to serve; 
some ot enjoy, others to labor; and 
that, therefore, by ancient custom or 
by new enacments, special preferences, 
advantages and powers, or briefly 
special privielges, should be conferred 
on some, involving corresponding 
disabilities and restraints upon the 
rest of the community, almost seems 
acceptdd as axiomatic by those in a 
position to influence and shape the 
Governments of het past. Privilege,, 
therefore, in one form or another, was 
tacitly accepted as the necessary basis 
or guiding principle of Government, 
as i is still today by those whose poli- 
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tical philosophy is dominated by in- 
herited ideas. 

The very essence, or distinguishing 
characerisics of Privilege, then, is that 
some preference, advantage or power, 
involving corresponding disabilities 
or restraints upon the rest of the com- 
munity, should by custom or by law 
be conferred upon a specially favored 
class or caste. Once _ established, 
Privilege necessarily tends to exalt 
these above the rest of the com- 
munity, to enable them more or less 
easily to impose their will upon the 
rest of their fellow-ciizens, and to 
make their partial interests rise su- 
perior to and dominate the common 
interests. Once established, Privilege, 
in fact, not only exempts some from 
the operation of hose naural causes 
determining tehe action of the rest of 
the community, but also, as far as is 
humanly possible, from the penalties 
attached to disobedience to natural 
laws. Thus, Nature demands that 
men shoul dwork in order to live, and 
starvation is the penalty she exacts 
for idleness. Inu the abesnce of any 
system of preference or restraints, un- 
der natural, rational or equitable con- 
ditions, it is manifest that only those 
who shared in the labors of the com- 
munity could have any claim to share 
in its fruits. To exempt some from 
sharing he cotmmon labors, as well 
as from the penalty that would 
naturally attach o any such exemp- 
tion, has ever been the aim and ob- 
ject of Privigleee. 

The primary necessity of both in- 
dividual an cdommunal life, however, 
is the use of land. In other words, 
access to Nature, to the natural 
sources, forces and opportunities, is 
the indispensable conditio sine qua 
non of he production of everything 
necessary for the maintenance of in- 
dividual and of communal life. Hence, 
apart from laws conferring on some 
few alone avoice in the government 
of the community, it is in the social 
customs, laws and institutions deter- 
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mining the possession, or rather the 
holding and control, of the land of 
the community that the main support 
and bulwarks of Privilege are always 
to be found. In ancient communities 
the holding of land, the control of the 
land of the community that the main 
support and bulwarks of Privilege are 
always to be found. In ancient com- 
munities he holding of land, he con- 
rol of he natural bounties, has from 
time immemorial been considered the 
peculiar appantage, heirloom and 
privilege of a particular caste, in mod- 
ern communities of a particular class, 

Of the tendency of once established 
partial interests to over-ride and dom- 
inate the common interests, we need 
only give one illustration. It is ad- 
mittedly to the common interest that 
the land of the community should 
constantly be put to its best and fullest 
use. Fixed rents for mineral land, as 
well as high rents for agricultural, 
urban and other lands, have been jus- 
tified, more especially by those who 
receivved them, as the best means of 
ensuring the fullest and best use of 
the land, and to prevent tenants from 
neglecting or even ceasing to make 
use of the opportunities granted them. 
But even in the most progressive 
countries of the world, in those most 
impatient of unnecessary, artificially 
created social inequalities and class 
privileges, those on whom has been 
conferred the privileges of controlling 
the use of he land have hitherto 
proved themselves powerful and in- 
fluential enough to prevent any steps 
being taken by the community as a 
whole that would that would ensure 
their putting the lands heyt conrol to 
their fullest and best uses. They may 
be willing enough that those who 
hold from them should be impelled to 
do so, but not that hey shoutld be sub- 
jected to a similar pressure. For 


themselves they claim the right to 
allow their holdinsg to be used or ot 
withhold them from use, as may best 
suit heir own individual or class inter- 
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ests. 

Whether the conferring of special 
privileges on some is or ever was to 
the best interests of society as a 
whole; whether it is the natural ac- 
companiment or product of the devel- 
opment of social life; or whether it js 
but an inheritance from a time when 
such perference were enforced upon 
communities by an ilien, conquering 
race, class or caste: it would be idle 
here to discuss. Those who regard 
Privilege as one of the necessary 
foundations of society will, however, 
necessary find their social ideals lim- 
ited to hte hope hat sooner or later a 
benevolent privileged class, aristo- 
cracy, claeocary or landocracy, may 
yet learn so to administer the privil- 
eges they enjoy that hey shall benefit, 
not injure, those who do not share 
them: an ideal nevevr yet attired. A 
benevolent despot, aristocracy, slave- 
owner or land-holder wisely ruling a 
contended body of subjects, slaves, 
serfs or peasants ,seems in fact, the 
only social ideal conforming to the re- 
quirements of Privilege. Fortunately 
or unfortunately, however, the path of 
social or political progress is strewn 
with the relics of Privilege. And the 
almost continuous protest aaignst 
established Privilege, even in_ the 
milder form in which it still persists, 
seems to prove its continuance to be 
incompatible with modern require- 
ments and aspirations with _ the 
changed conditions of social life, and 
with the consequent altered concep- 
tions of what is necessary, just and 
“right.” 

That men such as Aristotle and Sir 
Thomas More should have accepted 
the institution of slavery as the neces- 
sary basis of society, is sufficient to in- 
dicate he enormous gulf between past 
and present social or political thought. 
It may also be taken as evidence of 
how impossible it was even for such 
thinkkers to conceive of a social sys- 
tem based upon the recognition of so- 
cial ustice, upon the admission of the 
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equal claim of all to life, which 
change conditions have slowly and 
painfully forced upon mankind, and 
which is accepted, even if as yet only 
in the abstract, as the only possible 
rational foundation of social life, and 
consequently as the necessary basic 
guiding principle of Government, by 
the advanced, progressive, industrial 
nations of he present day. 

For countless generations, however, 
Privilege, unabashed and unashamed, 
scorning to disguise itself, regarding 
itself, in fact, as the sole barrier 
against anarchy and the breaking up 
of social life, has ruled supreme. To- 
day, on the other hand, though it may 
still persist, it no longer seems so sure 
of itself. Even its warmest support- 
ers at times appear to doubt its use 
and necessity. No longer is it re- 
garded as th epeculiar appanage and 
heirloom of a particular class or caste. 
It has been degraded into an artice of 
common traffic, has been transformed 
into a form of property, has been 
bought and sold in the market-place, 
divided amongts those who, having 
the opportunity, would fain share in 
its spoil. Today, not Afistocracy, but 
Plutocracy is “the power behind the 
throne,’ helping the government of 
the government of the country; and 
the source, origin and basis of Plutoc- 
racy is Privilege. 

Althered conditions, changed concep- 
tions of right and wrong, have 
brought it into comparative disrepute. 
And, seeing that hyprocracy is the 
homage vice pays to virtue, it i sa 
noteworthy and significant fact that 
during modern times, since both its 
use, benefit, and title to dominion 
have been challenged, Privilege has 
not scorned to disguise itself, nor to 
plead for tolerance and continuance as 
being something very different from 
what it really is. Of late years, as if 
ashamed of its own identity, as if 
knowing itself to be indefensible and 
incompatible with modern require- 


ments, with altered conceptions of 
morality and justice, Privilege has not 
scrupled to disguise itself in the garb 
of a Pseudo-Individualism, and to 
justify itself as a necessary safeguard 
and conditions of social freedom and 
individual liberty. 

Ind’vidualism, however, is incom- 
patible with the continuance of Privil- 
ege under any form and undedr any 
pretence. For the philosophy of In- 
dividualism is based upon he frank 
reconition of “the full, free and equal 
right of every citizen to the unim- 
peded use of all his energies, activities 
and faculties.” It is, therefore, incom- 
patible with social laws and institu- 
tions conferring special advantages 
and preferences on any individual, ot 
group of indiviuals, to he restraint and 
detriment of the rest of the commun- 
ity. Realizing that all men, being 
similarly born into this world, have 
equal claims to the use of the com- 
mon gifts and bounties of Nature, In- 
dividualism is incompatible with any 
system under which the unrestricted 
control of the natural forces, sources 
and opportunities, on and from which 
all must live, is conferred on any in- 
dividual, or class of individuals. Its 
ideal and aspiraion is he establish- 
ment of a social system under which 
the equal right, or claim, of all to life, 
to liberty and to the pursuit of hap- 
piness, shall be recognized, respected 
and enforced. And its ideal Govern- 
ment would be one respecting and en- 
forcing the equal claim of all to live 
their lives according to their own 
wishes and desires, unhampered by 
any unnecessary system of preference 
or of restraint. In other words, Social 
Justice, Economic Freedom and In- 
dividual Liberty is the oal and aspira- 
tion of the philosophy of. Invidual- 
ism. 

Masquerading as _ Individualism, 
however, Privilege has found support- 
ers who have honestly come to regard 
its coninuance as a necessary condi- 
tion of social life, as one of the due 














rewards of indivual merit. Bilnded 
by the glamour and promise of Priy- 
ilege, such men have not hesitated to 
denounce all proposals threatening its 
continuance, limiting its powers, abat- 
ing its spoil, or even ameliorating the 
conditions of its victims,.as subversive 
of social freedom, as direct infringe- 
ments of indiviual liberty. Masquar- 
ading as Individualism, Privilege has 
consistently refused to admit any dif- 
ference in the institution of property 
as applied to things produced by 
human labor, which is, in truth, one 
of the bulwarks of Individualism, and 
as appield to law-created preferences 
which is the main bulwark of Privil- 
ege. Under the domination of Priv- 
ilege, in short, License has been sub- 
stituted for Liberty; and the sad but 
inevitable fruits of Privilege and Li- 
cense hvae been justified or excused 
as the unforunate but inevitable fruits 
of Social Freedom and _ Individual 
Liberty, or brieby of Individualism. 
Unfortunately for their own internal 
peace and progress, modern industrial 
communities and nations have been 
built up on a foundation of Privilege 
and License thus masquerading as In- 
dividualism and Liberty. This has 
necessarily resulted in the evolution 
of laws and insitutions, including sys- 
tems of taxation, quite unsuited to 
their aspirations, and yielding social 
fruits very different from those they 
aspired to harvest. To this may also 
be attributed the comparatively recent 
evolution. in their midst of a new 
system of social ethics, today avowed 
with enthusiastic, __ self-sacrificing 
energy by men manifestly animated 
by men manifestly animated by the 
most laudable motives hat can anim- 
ate mankind. Stirred to reflection and 


action by the sad fruits of the prevail- 
ing social injustice, of Privilege and 
License, and accepting the plausible 
explanation that they are the neces- 
sary accompaniment of a civilzation 
based on the philosophy of Individ- 
ualism, of social free dom and individ- 
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ual liberty, they have not hesitated to 
denounce Individualism and all its 
works. Impatient of the slow prog- 
ress of the past, enforced as this has 
been by the appeal to social justice; 
despairing of the possibility of recon- 
ciling the established social laws and 
instructions to the demands of social 
jusice; they have come contemptu- 
ously to reject the very conception of 
justice as the guiding principle of so- 
cial life. 

This school of political thought, 
which is rapidly rallying to its sup- 
port the discontended of all nations, 
is known as Socialism. In place of 
the sacred righ of the individual to dis- 
pose of hisown life and the fruits of 
his own activities as he may deem 
most conductive to his own individual 
happiness, limited only by the equal 
claim of others, which is the accepted 
foundation o fthe philosophy of In- 
dividualism, it substitutes the right of 
the State or of Improvements to dis- 
pose of the ilves and the fruits of the 
activities of those subjects to its dom- 
inion. Following the example of 
Privilege, Socialism, 00, refuses to ad- 
mit any distinction between property 
in things produced by human labour 
and property in special law-created 
privileges. In fact, it attributes to the 
institution o fproperty itself all the 
evil results of he established social 
system. To remedy these, therefore, 
they would entrust to Government, or 
in their own words would “socialize,” 
all the means, natural and artificial, of 
production, distribuion and exchange. 
In other words, they would entrust to 
Governmen the control and the ad- 
ministration of the whole industry of 
the nation, as well as the duty of dis- 
tributing its proceeds. And it is to his 
end that they deem the power of Gov- 
ernment to establish and to legalize 
changes should be utilized. 

Strange though it may appear, the 
ideals of Socialism are, in truth, more 
akin to those entertained by the best 
supporters of Privilege than to those 





































































96 





inculcated by the philosophy of in- 
dividualism. Not a privileged aristoc- 
racy class or caste enjoying advan- 
tages denied to the rest of he com- 
munity, but an omnipotent bureauacy 
impartially administering the whole 
affairs of the nation for the joint and 
equal benefit of all. Not a despotic 
government maintaining and extend- 
ing the power and profits of the priv- 
ileged classes, but a benevolent Gov- 
ernment wisely ruling a body of con- 
temted subjects, amenable to its or- 
ders and obedient to its commands. 
Not a Government respecting and en- 
forcing the equal claims of all to live 
their lives according to heir own 
wishes and desires, unhampered by 
any wummnecessary system of prefer- 
ence or of restraint, as we have 
already expressed it, but a Govern- 
ment recognizing no such claims, and 
enforcing on all the duty of disposing 
of their lives, activities and fruits ot 
their activities as they may be ordered 


‘ by the administratorst of the public 


affairs of the community. In fact, a 
benevolent - omnipotent despotism, 
wielding powers such as mankind has 
never yet entrusted to any Govern- 
ment, such seems the only social ideal 
conforming to the modern teachings 
of Socialism. 

These, then, are the conflicting so- 
cial ideals today struggling for sup- 
remacy, for survival, in the minds of 
men, whose influence constantly tends 
to divide the community into oppos- 
ing and hostile poliical campts. The 
social conflict more or less peacefully 
ragings in our very midst, need there- 
fore, neither alarm nor surprise us. It 
is inevitable. The wine is fermenting 
and threatening to destroy the old 
bottles, calling for others more in ac- 
cordance with the changed condi- 
tions, with the requirements of mod- 
ern social and industrial life. That 
the bottles have to be changed, all are 
agreed, though they may differ bitter- 
ly as to the form of the new bottles 
that should take their place. 
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Forunately, however, this they are 
not yet called upon to decide; for hte 
coming generations must be left free 
to choose for themselves. As has 
been well said, correct thought is the 
necessary precursor of right action. 
Hence he most urgent work of the 
present generation is to learn to dis- 
criminate beween tPrivilege and So- 
cial Justice, between License and 
Liberty, between what Individuals 
demands and what Socialism neces- 
sarily involves. Those who may still 
thinkk the continuance of Privilege 
necessary and beneficial, will then 
work for its continuance, knowing 
what it means. 

Those who may come to regard it 
as the enemy within our own gates, 
undermining the foundations, poison- 
ing the springs, and blasting the 
fruits of our social life, will work for 
its overthrow, and for the establish- 
ment of Social Justice, which is its 
only alterntaive. The struggle is 
likely to be both long and bitter. For 
the economic pressure which mod- 
ern Privilege creates constantly tends 
to make men, even the most public- 
spirited and courageous, subservient 
to its commands. Moreover, so long 
as it is allowed to continue under any 
form, he tempation will always be for 
the more energetic and able amongst 
us to join in the struggle to gain a 
foothold on the individious sand- 
bank of Privilege, whatever the conse- 
quence may be to the rest of the com- 
munity, rather than to join in the 
struggle for its overthrow. 

And yet, in truth, the dominion of 
Privilege is slowly passing away, long 
though it may have reigned supreme 
over the destinies of mankind. Not 
what Privielge requires, but what 
Justice demands, is the question asked 
of the present generation by the 
Sphynx seated by the wayside, which 
not to answer is to be destroyed, is 
the question confronting all who 
would take part in the social conflict 
of the day. 




















ORIGIN OF THE MASSACHUSETTS 


GENERAL COURT 
GEORGE E. PEARSON, Ph. D. 


When the Massachusetts Legisla- 
ture convenes, in January of each year, 
rarely do we stop to consider that 
these meetings are but the continua- 
tion of others of long ago, that the 
first meetings were not even held in 
America. While the ceremony at- 
tending the inauguration is of more 
recent origin the sessions of the 
“Great and General Court” go back to 
the early days of the Colony, antedat- 
ing by many years the formation of 
the Commonwealth as a component 
part of the Union. 


As we live in a time of rapid 
changes and constant innovation we 
are apt to accept present conditions 
with little thought of the past; indeed 
if we think at all it is more likely to 
ask the question, what will the future 
bring forth? It is not surprising, 
then, that upon the convening of the 
Legislature we are more likely to con- 
sider what it will accomplish rather 
than to think of its origin and early 
history. In a way, this is as it should 
be, for otherwise we would become re- 
trogressive rather than progressive, 
but lest we forget—herein lies the 
occasion for what follows. “Seldom 
in history has a more representative 
body had so long a measure of life as 
the Massachusetts General Court.” 
The truth of this statement becomes 
more apparent as one makes a care- 
ful study of the history of that hon- 
orable body. Only a brief account of 
its origin and formation, however, will 
be attempted. 


The story of the Puritan’s com- 
ing to America is well known to us, 
but the religious motives have been so 





over emphasized by the earlier writ- 
ers on Colonial history that we are apt 
to overlook the fact that there were 
economic and political reasons as 
equally important. As will be read- 
ily recalled there was political strife in 
England. The Puritans had become a 
political factor, a party that believed 
that the people should be recognized 
as a power in the government of Eng- 
land. Their attack upon the estab- 
lished order, both from the political 
and religious sides, caused Charles to 
continue with greater severity the 
persecution of the nonconformists. 
The star Chamber and High Commis- 
sion defied all laws. The people could 
find little relief in the commission law 
courts, and these would have been 
quite powerless, even if the judges 
had been inclined to grant relief. The 
civil and ecclesiastical authorities vied 
with each other in their disregard of 
the people’s liberties. Under such 
conditions many of the Puritans in 
England began to consider the pos- 
sibility of settling in other lands, espe- 
cially in America. 

Several unsuccessful attempts at 
colonization had been made, and sev- 
eral patents with their conflicting 
grants of land had been issued before 
the Massachusetts Bay Co. received 
its royal charter which serves as a ba- 
sis for the corporate existence of the 
state. This charter not only estab- 
lished a trading company and con- 
firmed the grant of land previously 
made, but also gave to the company 
the right of jurisdiction. The ex- 
ecutive power was vested in the Gov- 
ernor, Deputy Governor and a board 
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of eighteen assistants. The legisla- 
tive power was intrusted to the whole 
body of freemen who were to meet 
four times a year in meetings called 
the “General Court.” The Governor 
and the assistants were to hold month- 
ly meetings, or oftener, called courts 
of assistants, At any meeting, provid- 
ed the Governor and six assistants 
were present, laws might be enacted, 
freemen admitted, and the oaths ad- 
ministered. The charter was not an 
act for a trading company merely, but 
contemplated the settlement of the 
colony as full power of legislation was 
granted subject to the usual condi- 
tions of conformity to the laws of 
England. The foundations for a fu- 
ture commonwealth may be found in 
the provision in the charter granting 
the right to admit new freemen. The 
original patentees, by freely exercis- 
ing this right were able to augment 
the company until it later became a 
community. In short, the charter 


virtually created an independent state. 


The earliest records of the com- 
pany, especially at the time of its or- 
anization, are scanty and incomplete. 
They are typical of a trading com- 
pany, referring largely to lists of 
commodities, mention of contracts 
and agreements for the securing of 
supplies, and lists of goods _pur- 
chased. While the company was lo- 
cated in England ostensibly conduct- 
ing a purely mercantile business all 
thought, however, was not directed to 
commerce and finance, for one of its 
early and more important acts was to 
organize a temporary government 
for its settlers in Massachusetts. The 
government in America, under Gov- 
ernor Endicott, was subordinate to 
the home company, although such a 
state of affairs was to last but a short 
time for a year or so after receiving 
the charter came its transfer to Am- 
erica, and with this event the dual 
form of government came to an end. 
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The significance of this event was 
not so much the removal of the char- 
ter as it was the transfer of the gov- 
ernment, for by this act the company 
was converted into a colony. 


The time .was opportune for such 
a move as political affairs in England 
were in a very unstable condition. 
In 1629 the question of removal to 
America was discussed, and it was 
agreed to make the change. The re- 
mainder of the time spent in England 
was largely devoted to making prep- 
erations for departure and for fin- 
ancing the undertaking. As the dep- 
uty government remained in Eng- 
land his place was filled at a meeting 
held aboard the Arbella. This action 
may, in a way, be considered the con- 
necting link between legislation 
enacted in England and that in Am- 
erica. 

Undoubtedly the colonists had 
contemplated the establishment of 
kind of government before leaving 
England. Although the terms of the 
charter were not as liberal as some 
of the grantees would have desired 
it was the best that could be secured 
at the time. The colonists based their 
authority to govern on their char- 
ter, which they considered did not 
merely create them an English cor- 
poration under the narrow construc- 
tion of the common law, but might 
be used as a basis for founding a pol- 
itical community. Whatever author- 
ity the members of the company ever 
had to set up any form of govern- 
ment in America was contained in 
this document. As the colonists 
construed it, the authority conferred 
was ‘very extensive, and while the 
charter was not adapted for the con- 
stitution of a commonwealth, when- 
ever the occasion required powers 
not expressly granted in that instru- 
ment were readily assumed. 


It should be noted that the power 
granted to make laws was not limited 
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to the making of the ordinary by-laws 
for the regulation of a corporation. 
The power and jurisdiction granted 
was far greater than was needful to 
carry on the business of a trading 
company. This may be partly ex- 
plained by the fact that provision was 
made for the establishment of a col- 
ony that would require a local gov- 
ernment of some kind. Additional 
powers to those usually granted a 
trading company would be necessary, 
but the provisions in the charter were 
so drawn that they were capable of 
broad interpretation, and exceeded the 
powers usually granted to municipal 
corporations in England at that time. 
Whether this was intentional or not 
cannot be definitely determined, but 
we do know that the colonists made 
extensive use of these powers to just- 
ify their acts later in the history of 
the colony. 

It must not be inferred that the 
merging of the company into the 


colony took place immediately upon 


arrival in America. It was a grad- 
ual change covering a period of sev- 
eral years, and was brought about by 
a series of acts rather than by any 
one thing. The tendency at first was 
to follow the form of organization as 
contemplated in the charter. The as- 
sistants continued to exercise power 
as they had done in England, and 
held very tenaciously to what they 
considered their vested rights. The 
first step toward expansion occurred 
in the fall of 1630 with the admission 
of new freemen, and for the next 
fifteen years it was a struggle be- 
ween the assistants, who wished to 
retain power, and the freemen who 
claimed that the power of govern- 
ment was vested in them. 

By the terms of the charter, the 
power to govern was vested in the 
whole body of freemen, but in actual 
practise that power was first exer- 
cised by the Government and assist- 
ants exclusively. The assistants as- 


sumed the title of “Magistrates” with 
all the requisites and implied powers. 
They quietly kept office and made the 
first laws of the colony. That there 
seemed to be a tendency toward an 
oligarchal form of government was 
manifested in the disinclination to 
elect the full quota of assistants or to 
admit many as freemen. From the 
time of the transfer of the charter 
until the meeting of the first “General 
Court” in Boston (Oct. 19, 1630) no 
freeman had been admitted. At this 
meeting many applications for mem- 
bership were received, and the ques- 
tion arose as to the number that might 
be safely admitted without destroying 
the power of the gentry. It was 
hoped to attain this end by restrict- 
ing the rights of freemen to the elec- 
tion of freemen, and by keeping the 
number of assistants as small as pos- 
sible. By subsequent action both 
objects were attained while the power 
of the freemen was further restricted 
by imposing religious qualifications 
for admission as freemen. By this 
action only church members could 
vote, and as it was no easy matter 
to acquire church membership, only 
a part of the inhabitants were ever 
legal voters. 

The power thus accumulated by 
the Assistants was to be of little ben- 
efit to them, for within a year or so 
the freemen assumed their rightful 
position in the scheme of govern- 
ment. Among the powers exercised 
by the assistants was that of levying 
taxes, and it was in the exercise of 
this power that the change was 
brought about. At one time it was 
thought to make Cambridge the cap- 
ital of the colony, and, as a protection 
against the Indians, fortifications 
were ordered to be erected there at 
public expense. The sum of £60 was 
voted for the purpose, to be levied 
proportionally upon the towns. Wa- 
tertown protested against paying its 
levy of £8 on the ground “that it was 




















not safe to pay moneys after that sort 
for fear of bringing themselves and 
posterity into bondage.” The Gov- 
ernor and assistants called the re- 
monstrants before them, when the 
nature of the government was ex- 
plained. 

This explanation, however, was 
not entirely satisfactory, and at the 
meeting held May 9, 1632, it was 
voted “that the Governor and assist- 
ants should all be new chosen every 
year by the General Court,” thus 
bringing to an end the legalized per- 
manency of the assistants. At the 
same meeting a vote was passed that 
permitted the freeman to resume the 
power of direct election. Another 
important action, which proved to be 
the germ of a second house of the 
legislature, was the vote ordering 
that every town should choose two 
men to advise with the Governor and 
assistants about the raising of a pub- 
lic stock, “so as what they should 
agree upon should bind all.” From 
giving advice upon matters of taxa- 
tion it was but.a short step to assist- 
ing all legislation. 

Just previous to the meeting of the 
General Court held in May, 1634, the 
freemen selected twenty-four persons 
who were delegated by the towns “to 
meet and consider such matters as 
they were to take order in at the 
same General Court.” The dele- 
gates, chosen by some previous un- 
derstanding not recorded, met and 
demanded to see the charter. Win- 
throp, in defense of the governing 
class, tried to justify past actions, 
and made promises which were not 
entirely satisfactory. Upon examin- 
ing the charter it was found that the 
power of legislation was in the hands 
of the whole body of freemen, and 
they determined to exercise their full 
rights. The old officers were refused 
re-election, and among other votes 
passed was one to the effect that it 
was “lawful for the freemen of every 
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plantason to choose two or three be- 
fore every General Court to confer 
and prepare such public business as 
by them shalbe thought fitt to con- 
sider at the nexte General Court and 
that such persons as shalbe hereafter 
be so deputed by the plantasons to 
deal in their behalf in the public at- 
fairs.” As a result of these acts the 
freemen resumed their power in the 
government, and a _ representative 
government was assured. In the 
“Court of Election” every freeman 
might vote, while at the other meet- 
ings they were to be represented by 
their deputies. 

The General Court thus became 
the chief organ in the government 
and the body of freemen the source 
of power rather than a favored few. 
The tracting company had become a 
representative democracy. It must 
not, however, be assumed that the 
General Court had attained its final 
form. The Assistants and Deputies 
sat together in a single house, thus 
forming a unicameral rather than a 
bicameral legislautre. The last step 
to be noted is the division into two 
branches sitting apart. 

In 1634, the same year that the 
Deputies became a part of the gov- 
ernmenal machinery of the colony, 
considerable discussion of the relative 
powers of Assistants and Deputies 
was caused by the request of the peo- 
ple of Newton for permission to re- 
move to Connecticut. When the vote 
was counted is was found that fif- 
teen of the Deputies, with the Gov- 
ernor and two of the Assistants were 
in favor of granting the request; and 
that ten Deputies and the rest of the 
Assistants were opposed. Although 
the larger number voted in favor, the 
request could not be granted, as there 
were not at least six Assistants voting 
in the affirmative as required by the 
charter. Here was an instance where 
the assistants exercising their nega- 
tive vote were able to thwart the will 
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of the majority. The Deputies were 
aroused by this action, and for the 
next ten years there was a constant 
struggle to secure the equality which 
finally led to the adoption of the 
bicameral legislature. 

Although the Assistants and the 
Deputies sat together as one body 
there was continual conroversy con- 
cerning the relative powers of each. 
By the terms of the charter the source 
of power was vested in the whole 
body of freemen, who now exercised 
their rights through the deputies, but 
for an enactment to have the force 
of law it must have received the ap- 
proval of a certain number of the 
assistants. This negative vote or veto 
power caused considerable difficulty 
and much dissatisfaction on the part 
of the deputies. There had been sev- 
eral conflicts between the two parties, 
but the one that proved to be irrec- 
oncilable, and which had the great- 
est effect upon constitutional history, 
did not, as might be surmised, relate 
to a legislative or administrative 
question but concerned the decision 
of a case at law brought into the 
General Court as the supreme court 
of the colony. 


It was a comparatively trivial af- 
fair, the question of ownership of a 
stray pig, that led to a division of the 
General Court into two houses. In 
1636 a stray sow came into the pos- 
session of Capt. Keayne, who, after 
finding no owner, retained it. Later 
a woman by the name of Sherman 
claimed damages for the alleged kill- 
ing of her sow. The case was tried 
in an inferior court and a decision 
was rendered favorable to the captain. 
Thereupon he entered a counter suit 
against the woman for slander, which 
was also decided .in his favor. An 
appeal was taken to the General 
Court, where the case stirred up the 
old conflict between assistants and 
deputies. The personalities of the 
contending parties entered into the 


case. The captain, who undoubtedly 
had the law on his side, was very 
unpopular, and as he seemed to be 
taking undue advantage, popular 
sympathy was on the side of the 
woman. The case seems to have 
been decided upon “party lines,” as 
the majority of the assistants voted 
for the captain, while the deputies 
favored the woman. By a previous 
vote of the General Court it was de- 
creed that no act should be binding 
unless a majority of the assistants as 
well as a majority of the deputies as- 
sented to it. When the vote was 
taken it was found that two magis- 
trates and fifteen deputies favored the 
plaintiff while seven magistrates and 
eight deputies the defendant. The 
vote of seventeen to fifteen was nulli- 
fied by the fact that a majority ot 
the assistants had voted in the oppo- 
sition. The case was later settled 
out of court, and while the division 
of the court into two houses was not 
the direct outcome of this suit, it is 
important in that it was the factor 
that brought the pending question to 
the crucial point where it must be 
settled once for all. 

This decision rendered June 14, 
1642, roused the deputies to further 
action, and the assistants “rushed into 
print” to preserve their power. By 
the aid of the clergy the final settle- 
ment of the question was temporarily 
postponed, but in 1644 the deputies 
gained their desired end. By the law 
enacted March 7th it was definitely 
decided that each house should sit 
separately. Each house might enact 
legislation subject to the approval of 
the other, and all such orders were 
to be retained until the last day of 
the court when they were “to be read 
deliberately and full assent given.” 

By this enactment the deputies 
gained the equality with the assistants 
that they had been striving for, but 
the fact still remained that when the 
General Court acted in its judicial 

















































capacity a deadlock might ensue and 
cases might remain undecided. To 
remedy this defect it was voted that 
in case of a disagreement in any judi- 
cial case the majority of the whole 
body should prevail. This enactment 
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remedied the one defect that might 
have caused serious trouble, and the 
bicameral system thus inaugurated 
remained undisurbed until the down- 
fall of the charter forty-two years 
later. 


THE JUDICIARY AND THE RECALL PRINCIPLE 


A Lawyer’s Impressions Concerning Washington State 
and Massachusetts 
By David Perry Rice, A. B., Rockland, Mass. 


Is the Judiciary so unimportant a 
branch of governmental activity 
that the people need give no serious 
attention to the decision rendered 
by our judges? 

It is estimated that less than 
twenty per cent. of the citizens of 
our different states ever participate 
in litigation before a judicial tri- 
bunal, so that perhaps more than 
eighty per cent. are indifferent and 
uninformed or merely theoretically 
interested in the real character of 
judicial work. These facts suggest 
a reason for a lack of interest in the 
progress of the judiciary and in an 
alleged necessity for power to dis- 
charge a judge on account of in- 
efficiency. 

The recall principle, applied in 
action, must necessarily be disci- 
plinary and progressive and react- 
ing in both these lines upon the 
electorate and the judiciary, be- 
cause the electorate may thus re- 
view the official record of a judge 
and approve or disapprove of it. 

Is there any kind of successful 
industry in the world conducted 
upon the basis of life tenure of of- 
fice. unless the official holds finan- 
cial control? Every corporation 
and business endity reserves the 
right to terminate the services of 
its employees, be he high or low in 
position, at any reasonable time for 
inefficiency or other adequate cause. 








Indeed, how far will any industry 


advance today unless the recall 
principle be put in practice many 
times before the wholly efficient 
man is found. 

Efficiency, to be judged by the 
electors of a corporation, a city or 
a state, ought to be the determining 
factor in holding any important po- 
sition. 

Yet, please observe, that all these 
rules and principles of recall are 
violated in Massachusetts where all 
judges are appointed for life, and 
removable only by impeachment for 
misconduct or mal-administration, 
and these causes do not include in- 
efficiency or lack of back-bone 
ample enough to overrule bad or 
inequitable precedents. And they 
are, also, violated in Washington 
state, where the judges are elected 
for six and four year terms but ir- 
removable during their term of of- 
fice for inefficiency or lack of back- 
bone ample enough to overrule bad 
or inequitable precedents. 

After six years practice at the 
Massachusetts bar, the writer mi- 
grated to Seattle, Washington, and 
passed through a seven years’ ex- 
perience at the bar of that state. 
His experience in both states leads 
him thoroughly to believe that an 
awrare judiciary slowly increases 
its efficiency by removing at inter- 
vals of several years some of the 
inefficients. But the elective sys- 
tem does not remove all of the in- 




















efficients, because that class of 
citizens who are most familar with 
the work of each judge, the lawyers, 
are—on the whole—close-mouthed 
and reluctant to criticize where crit- 
icism ought to be made, for fear of 
antagonizing any or all the court. 
But under the operation of the re- 
call, which is the elective principle 
specialized, there is more oppor- 
tunity and demand for the lawyer 
or any other citizen to be more out- 
spoken concerning the work of a 
judge whose ability and decisions 
may be called in question. For this 
reason and because his record may 
be called in question at any reason- 
able time during his six-year term, 
the power of the recall is more val- 
uable than a periodic election and 
its speedier action ought to secure 
speedier judicial efficiency. 

The one purpose I wish to adhere 
to in this article is to show that the 
recall principle is necessary in 
Washington state, where the judi- 
ciary is elective; and that it is 
equally and even more important 
that the recall principle be adopted 
in Massachusetts because its judi- 
ciary are appointed for life and may 
hold the office whether efficient or 
not in their work. 

In order to show this necessity 
in the State of Washington, there 
has been selected for examination 
and criticism a statute, the subject 
of which relates to one of the most 
important matters of a lawyer’s 
practice when he is preparing his 
case to present to the appellate 
court for review,—viz.,—the filing 
and serving and certification by the 
county court judge of a typewrit- 
ten copy of the testimony produced 
at the trial. 

For the clearness it 


sake of 


seems necessary to set forth a copy 
of the statute which is section 393, 
and which has been disobeyed by 
the appellate court with impunity 
for over fifteen years, the spirit of 
to gather 


disobedience seeming 
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momentum like a rolling stone on a 
down grade. The subject of the 
statute reads “When to be filed :— 
Effect of Irregularity,” then follows 
the statute itself :— 

“A proposed statement of facts 
must be filed and served either be- 
fore or within thirty days after the 
time begins to run within which an 
appeal may be taken from the fina! 
judgment in the cause, provided 
that the time herein prescribed may 
be enlarged either before or after its 
expiration, once or more, but not 
for more than sixty days additional 
in all, by stipulation of the parties, 
or for good cause shown and on 
such terms as may be just, by an 
order of the court or judge wherein 
or before whom the cause is pend- 
ing or was tried, made on notice to 
the adverse party.” 


“And the certifying of a state- 
ment of facts provided for by this 
chapter, and the filing and service 
of the proposed statement, the no- 
tice of application for the settle- 
ment thereof, and all other steps 
and proceedings leading up to the 
making of the certificate, shall be 
deemed steps and proceedings in 
the cause itself, resting upon the 
jurisdiction originally acquired by 
the court in the cause, and no ir- 
regularity or failure to pursue the 
steps prescribed by this chapter on 
the part of any party, on the judge, 
shall affect the jurisdiction of the 
judge to settle and certify a proepr 
statement of facts.” 


The statute contains “212” words; 
and the last “104” words show the 
effect of irregularity or failure to 
pursue the steps provided for by 
the first “108” words of it. Yet, as 
has been noted, the appellate court 
has practically ignored and dis- 
regarded these last “104” words. 
These words are couched in good 
plain English, and from them the in- 
tent and meaning of the whole section 
is derived. They express an explicit 
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meaning and direction of the legis- 
lature. — 

It intends that failure to do unim- 
portant acts shall not deprive a 
litigant of the right to have done 
most important acts such as the 
certification by the trial judge to 
the effect that a statement of the 
testimony produced at a trial is true 
and complete, so that this state- 
ment may be sent up to the appel- 
late court for reading and examin- 
ation as a basis to review the ques- 
tions presented upon their merits. 
However, that Court has probably 
dismissed the appeal of more than 
fifty citizens,—actually refused to 
review the merits of their cases, in- 
volving in the aggregate hundreds 
of thousands of dollars, and the 
liberty and even the lives of some 
of them in criminal cases, simply 
because their attorney. has omitted 
to give notice to the other party 
of the fact and of the time when he 
would apply to the trial judge for an 
order to extend the time from thirty 
to ninety days in which to file and 
serve his statement of the testimony 
produced at the trial of his client. 

And it may be noted here for the 
sake of showing no lack of harmony 
in time limits concerning appellate 
practice, that every litigant is 
granted by statute ninety days in 
which to claim an appeal from a 
judgment entered against him; and 
there is no absence of harmony for 
him to be granted the same ninety 
day limit in which to file his type- 
written copy of the evidence, upon 
which his appeal in the same case 
is based. 

The statute recognizes this right 
and provides in explicit language 
that no irregularity or failure to 
pursue the steps mentioned, among 
which are “the filing and service of 
the proposed statement,” shall de- 
prive the trial judge of jurisdiction 
to settle and certify a proper state- 
ment of the testimony upon which 
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the merits of each case in the ap- 
pellate court is based. 

Here I propose to present more 
than a half dozen decisions, taken 
at random from the reported cases 
of the Washington Supreme Court, 
which were decided prior to the 
year 1911, each of which bears out 
the admitted fact that the litigants 
were deprived by the Court of a 
hearing of the questions of error 
they had noted and prepared by 
printed briefs (and statements of 
testimony) and employment of at- 
torneys (at large expense) to pre- 
sent upon the merits, simply be- 
cause each had neglected to do 
an unimportant thing (unimportant 
according to the statute, 393), and 
had not obtained an order to extend 
the time to ninety days in which 
to file his statement of testimony, 
or, in a majority of cases when an 
order extending the time was pro- 
cured,—for failure to notify the op- 
ponent attorney of the fact and time 
of application to the judge for that 
order: 

12 Wash. 335; 26 Wash. 125; 27 
Wash. 349; 30 Wash. 57. 

31 Wash. 295; 39 Wash. 107; 45 
Wash. 125; and No. 3053,—files of 
the Supreme Court, involving $30,- 
000. damages. 

These cases involve questions of 
damages for personal injuries, di- 
vorce and convictions for violation 
of the criminal law with sentences 
of years of confinement in the state 
penitentiary, yet, a review of al- 
leged errors at the trial was refused 
by the Appellate Court in all of 
them. 

In*the last case, reported in the 45 
volume at page 126, it is said, 

“The court could not without a 
usurpation of power entertain the 
appeal.” 

The statute obviously refutes 
such an assertion with those words 
which are now familiar, “No irreg- 
ularity or failure shall affect the 
jurisdiction of the judge to settle 

















and certify a proper statement of 
facts.” 

(The word “proper” here used re- 
fers to the accuracy and complete- 
ness of the statement of testimony 
produced, and not to the proceed- 
ings leading up to its filing in 
court). 

But to continue the argument 
further, one may fairly ask, If the 
judge by statute possesses the ju- 
risdiction or authority to certify 
that the statement of the testimony 
is complete and correct, notwith- 
standing failure to do the certain 
formal things mentioned; and if the 
litigant by statute possesses the 
right to appeal from the judgment 
of the trial court; why could it pos- 
sibly be “a usurpation of power for 
the Supreme court to entertain the 
appeal” in the case referred to? 
Just what was the matter with the 
Court rendering that opinion I will 
beg the indulgence of the reader to 


determine. I cannot ask excuse for 
it. 
(and subsequent to the decision in 


volume 45) 


About four years ago the Wash- 
ington Supreme Court was en- 
larged to nine justices; and with 
this change all regular cases are 
heard in departments of five judges 
each presided over by the chief jus- 
tice. I do not know that the deci- 
sion of the court in the half dozen 
cases already referred to has been 
lately ratified by the whole court 
sitting en bane upon argument by 
counsel for both sides, but the same 
decision has been rendered by de- 
partments on several occasions since 
the year 1911. Passing others, I will 
refer to a similar decision by a de- 
partment in the year 1914, entitled 
Michaelson vs. Overmeyer, which is 
published in volume 77 at page 110 of 
the state reports. Refer, also, to Aus- 
tin vs Petrovisky, decided in Novem- 
ber, 1914. 

Here the department reaffirmed its 
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will in the former decisions claiming 
that this statute unconditionally re- 
quired a notice to the opposing coun- 
sel of the fact and time of applica- 
tion for the order for an extension of 
time to file the statement of testimony 
and that failure to do so deprived the 
court of jurisdiction to consider the 
case upon its merits. Strange, it 
seemed. In order, apparently, to still 
further fortify their position, the de- 
partment referred to a new statute 
passed by the legislature of 1913, the 
subject of which is “Abstracts of the 
Statement of Testimony,” and requir- 
ing an abstract of all evidence on any 
question to be reviewed by the Appel- 
late Court in every case. In connec- 
tion with one of the sections of this 
new statute these words are utilized: 

“Nothing in this act contained shall 
alter in any respect the present man- 
ner of settling and certifying a state- 
ment of facts.” 

The court held that these words 
still further strengthened their deci- 
sions. 

Let us inquire into the meaning and 
intention of these twenty-one words. 

They do not justify the alleged 
meaning that the present manner of 
settling and certifying a statement of 
the testimony shall not be altered, be- 
cause it says that nothing in the “ab- 
stract” act shall alter it. Therefore, 
if nothing in that act alters it, the act 
in the now familiar statute, 393, is 
not amended or altered in any particu- 
lar whatsoever. So far as I can find 
from an examination of that act, there 
is not a word or a line which attempts 
to amend the 393 statute, and the 
Court does not attempt to point out 
even one particular instance where 
the “abstract” act alters the latter 
statute. 

The legislature in the 1913 act sim- 
ply confined itself to legislation con- 
cerning the abstracting of the evi- 
dence in the statement for the con- 
venient use of the Appellate justices, 
and did not wish that any words in 











NEW ENGLAND MAGAZINE 


it should be taken as amending the 
393 statute. Furthermore, the 21 
words in the “abstract” statute refers 
only to the manner of settling and cer- 
tifying a statement of facts, and the 
question arising in the case reported 
in volume 77, was not concerning 
that matter, but concerning failure to 
give notice to the opposing counsel of 
the time when application would be 
made to the trial court for the order 
to extend the time to file the state- 
ment, and these two matters are not 
the same thing at all. There is no 
justification for using a statute gov- 
erning one subject to apply to a ques- 
tion which the statute does not refer 
to. In actual practice, as well as by 
statute, the settlement and certifica- 
tion of a statement of testimony is a 
distinct and separate proceeding 
which may be presented to the court 
weeks after the filing thereof, and the 
procedure is by written motion pre- 
pared by the attorney for plaintiff or 
defendant for a hearing thereon at a 
certain time and place. 


Practice, therefore, and the English 
words describing the acts of filing, 
performed by the judge, are two dis- 
tinct and separate matters, and there 
is no excuse for the court to confuse 
them. So that we must conclude that 
the “abstract” of testimony statute 
does nothing to strengthen the erratic 
and incompetent, as well as disobedi- 
ent, position of the justices in the 
abandonment of the last “104” words 
of the “statement of fact” statute. 


By way of continued argument 
against these absolutely unwarranted 
decisions, another example is chosen 
among many. 

The same statute (393) provides 
in the first few lines, “The statement 
of fact must be filed and served.” 
Now, concerning this requirement the 
same appellate court carries its fool- 
hardy decisions to an absurdly unreas- 
onable point. In a case reported in 
volume 34 at page 410 of the reports, 
the court denied to one, Yandell, who 
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was accused of the crime of rape, and 
convicted in the trial court, of the 
right to have his trial reviewed on its 
merits,—because his counsel served 
his proposed statement of the testi- 
mony produced at the trial upon the 
prosecuting attorney before and prior 
to the time he filed it with the Clerk 
of the Court. Notice that the statute 
does not require it shall be “first” 
filed; merely that it filed and served 
within a certain time. The filing and 
service of papers is common in actual 
practice, and in 99 per cent. of all 
cases, papers which must be filed and 
served are first served upon the attor- 
ney in order to obtain a written ac- 
knowledgment of service from him 
upon the original paper prior to filing 
it in court. If “A” requires “B” to 
do two things within a certain time 
without specifying which is to be done 
first,—such as to glaze a window and 
hang a door,—if both things are per- 
formed, the requirements met and ap- 
proved, it must be acknowledged. But 
the Court said in its decision as fol- 
lows :— 

“In contemplation of law there can 
be no statement of facts in a case un- 
til it has been properly filed therein 
and no valid service of a statement 
can be made by copy until the original 
has been filed. In other words service 
cannot precede the filing of the state- 
ment.” 

And in practice this decision 
has for years been followed, and 
not the statute. 

The rule has always been, and ob- 
tains at the present time, that a court 
is not warranted in reading into a 
statute a requirement which is not 
found there, but here it reads into the 
statute the word “first,” when it is 
not even essential which act shall be 
performed first. The court says in 
its decision just quoted,—‘‘There can 
be no statement of fact in a case until 
it has been first filed. The statute 
does not say so nor bear out this 
assertion. In practice and by (this 
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and) another statute (389), it is never 
a statement of fact when filed but 
merely a “proposed” statement and 
becomes a statement of facts only 
when certified by the trial judge. So 
that the reason given by the court is 
unjustified and incompetent, as well 
as against the statute law. Such a 
decision seems ridiculous, yet the Ap- 
pellate Court, for no other reason 
than that stated, denied to a man con- 
victed in the trial court of a serious 
crime and sentenced to state’s prison 
for a term of years, the opportunity 
of a review oi certain alleged errors 
occurring at his trial—a monstrosity 
of injustice. 

The weakness of such a decision 
is further shown by reference to the 
last “104” words of section 393, al- 
ready referred to:—“No irregularity 
or failure to pursue the steps pre- 
scribed (filing and serving) shall af- 
fect the jurisdiction of the judge to 
settle and certify a proper statement 
of facts.” So that, even if the first 
part of the statute directed that the 
document be first filed and then 
served, it would be unimportant ac- 
cording to the last 104 words of the 
same statute, and failure to file first 
would not deprive the trial judge of 
jurisdiction to certify so that the case 
might be heard upon the merits of the 
questions of error presented. The 
“to4” words, now celebrated, decides 
all conflict in meaning with any other 
part of that statute, because it reveals 
the intention of the law makers as to 
the whole of the law on that subject, 
and the Appellate Court must blush in 
shame and excuse itself in vain for 
dismissing the Yandell appeal as well 
as many others. 

In none of the cases referred to 
here does the Court justify its deci- 
sion on the ground that it is bound 
by a former decision of the Court 
upon the same questions. This rule, 
sometimes called “Stare Decisis,” was 
not invoked, but all these decisions 
have been rested by the Court for 





their authority upon the statutes 


quoted here. 


The judges of the Supreme Court 
of Washington have been guessing at 
the meaning of “Section 393” for 
over twenty years, and during that 
time the statute has not been obeyed 
by them. No sufficient pressure has 
been brought to bear upon them be- 
cause not even one per cent. of the 
citizens of that state have been cogni- 
zant of the fact and the situation. The 
men informed about the matter al- 
lowed it to drift because no immediate 
action could be taken, and as usually 
happens, an important matter that 
cannot be attended to at once, is ne- 


glected. 


But after long years, something has 
happened. The Washington Legis- 
lature of 1915, recognizing the irreg- 
ularities of the Supreme Court, ab- 
solutely prohibited one of these prac- 
tices and attempted unsatisfactorily to 
regulate the other. By Chapter 104 
of the Laws of that year, it expressly 
provided that statements of the evi- 
dence and all papers required to be 
“filed and served” would be effective 
if served upon the attorney before 
filing. Thus the practice of striking 
legal papers from the court files he- 
cause not filed before the service of a 
copy upon the opposing attorney, is 
prohibited. 

The same Act provides concerning 
the matter of an order to extend the 
time to ninety days in which to file a 
Statement of the Evidence and notifi- 
cation to the opposing attorney of the 
time of the application for the order, 
that where there has been a failure to 
file, the Court may issue an order 
permitting such filing upon presenta- 
tions of reasons therefor which the 
Court may find a_ sufficient excuse. 
This solution of the matter seems 
very inadequate, for there are no rea- 
sons in practice which will be deemed 
sufficient by the Court unless viewed 
broadly. The last “104” words of 
section 393 ought to be enforced to 
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the letter: and had the recall principle 
existed in Washington State with 
publicity of the situation, one might 
confidently expect the matter to be 
correctly disposed of long ago. 

If the people understood that this 
discussion is much more than an aca- 
demic one concerning the meaning of 
a statute, that it touches them here 
and there every day of their lives, 
public opinion would be aroused to 
action. The continued endurance of 
the despotic will of irresponsible jus- 
tices for many years striking at the 
liberties of many persons accused of 
crime and misdemeanors, and sup- 
pressing the review of many cases 
involving hundreds of thousands of 
dollars during the last eighteen years 
in Washington State, is food for seri- 
ous thought and action, because that 
despotic will was disobedient to a sov- 
ereign statute and violated an oath 
of office to uphold the statute law. 

The Court cannot justify these de- 
cisions to a suffering people. As I 
look into the primal causes of such 
action by appellate justices, from the 
vantage point of a lawyer who has 
been upon the ground and is as famil- 
iar with the situation as a captain of 
industry is familiar with the affairs 
of his particular line, I feel that these 
causes are a combination of deference 
to the wishes of corporation and influ- 
ential attorneys whose business is the 
defense of strong interests, and it is 
to the defendant that these decisions 
are favorable; and a lack of courage 
and intellectual honesty to rectify the 
erroneous interpretation of statutes 
made by their predecessors in office. 
Let us stand together seems to be 
their motto, and if we commit an 
error, we expect our successors in 
office to sustain us. Yet a large num- 
ber of voters still remain upon the 
fence as to a belief in the desirability 
and necessity for the right of the 
power to recall a judge from office, 
and even go so far as to believe in 
the suppression of any criticism of a 
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court’s decisions, for the reason that 
it is a reflection upon the dignity of 
the court. I think the difficulty with 
such voters is a lack of opportunity 
to obtain just such facts and informa- 
tion as I have here gathered together. 
The average newspaper editor hasn’t 
the material, and it is only the lawyer 
in active practice, though dependent 
upon the good will of the court for a 
full and fair consideration of his own 
case, who knows what is going on 
within the inner circles. 

If you are not persuaded that ir- 
regularities exist and have existed for 
years in the Courts of this country, 
let me ask you to look at the long 
continued custom of federal judges 
and district attorneys of suspending 
indefinitely either the imposition or 
execution of sentences upon a con- 
victed criminal, and concerning which 
the present United States Attorney 
General Gregory recently advised his 
assistants throughout the country :— 
“No court has such a power. It is in 
effect a pardon or commutation. Nor 
may a court exercise it indirectly, by 
a continuance of the case from term 
to term for sentence, or by other 
similar device.” 


Then, I ask this question —If the 
power of recall with adequate means 
of conveying information to the peo- 
ple concerning irregularities at court 
is needed by the voters in a state 
where the method of elective judges 
is in vogue, how much more is it 
needful in states where the method 
of selection of judges is by appoint- 
ment of the governor,—a creature 
surrounded py all kinds of personal- 
political influences, with the approval 
of the council, for a life term, as is 
the situation in Massachusetts. One 
predominant reason, already alluded 
to, ought to decide the question for 
the people of the Massachusetts Com- 
monwealth—the speedier adoption of 
broader minded and progressive legal 
principles and their application to the 
needs of modern life by the judge of 








the trial and the appellate courts. 
Just how much speedier is open to 
debate, but I would think that the 
time might be from a quarter to a 
half century. 

In the old Bay State the appellate 
court will not permit a jury to con- 
sider a case where the evidence is 
already before it, involving the ques- 
tion of the authority of a person to 
act as agent for another in ordering 
furniture or dry goods upon testi- 
mony that the person talked with the 
merchant and said to him that he 
would talk with the principal about 
the order and meet him the next day, 
and that he did go to his principal 
and talk with him and returned and 
ordered the goods after making a 
particular selection,—unless the agent 
and principal would admit orally that 
the principal gave the agent such au- 
thority,—which admission would of 
course be hostile to the principal and 
agent’s interest. In other states 
where the courts are broader minded, 
the courts see no reason why the jury 
should not be the judge of the cir- 
cumstances and actions of the per- 
sons alleged to be the agent and prin- 
cipal, and decide the case themselves. 
It is an exceedingly narrow view and 
ruling which the Massachusetts court 
takes when it denies to a jury the 
right to consider a case upon the 
actions of a party just the same as 
upon what was said between the par- 
ties. No one knew what the princi- 
pal and agent said to each other, and 
by suppressing what was said, easily 
can they escape liability and throw 
the plaintiff out of court. But “ac- 
tions speak louder than words” is a 
time-tested adage and should be ap- 
plied here. 


Then again, in both Massachusetts 
and Washington State, the one glar- 
ing fault with the written decisions 
of the appellate courts is the “uncon- 
scious-conscious” habit of neglecting 
to mention in the decision some of the 
important facts of some cases so that 
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it would read better, the flaws of the 
reasoning be less easily detected and 
to the public the decision meet unani- 
mous approval. Ofter the knowledge 
of the neglected facts would lead the 
public to think that the court was 
wrong. One instance in Massachu- 
setts is found in volume one hundred 
and ninety-five at page five hundred 
and seven. 

I believe it is the consensus of opin- 
ion amongst the experienced practi- 
tioners at the bar in all the states and 
in all courts of justice that the neglect 
to recognize important facts in a writ- 
ten decision is one of the greatest 
faults of the judiciary and one most 
difficult to remedy. Certainly, its ex- 
isting independence would not tend to 
be a remedy, as is thought by ex- 
President Taft, a former federal 
judge. 

I doubt if the Old Bay State Courts 
of justice would decree a judgment 
against a real estate corporation, in a 
mortgage foreclosure action for a de- 
ficiency, whose name did not appear 
upon the mortgage deeds, where it 
appeared that the mortgage was pro- 
cured by and for the benefit of that 
corporation. Yet an appellate court 
in a state having an elective system of 
judges did this very thing, and I he- 
lieve those states having an elective 
system of judges to be much broader 
minded in permitting a jury to de- 
cide personal injury actions of alleged 
negligence of the defendant. As a 
general rule-—“Let the jury decide” 
is the new slogan with the elective 
judiciary and would be with a judici- 
ary subject to the recall principle. 

The judges in both these states, it 
seems, have been lax in protecting the 
people in the sacred right of TRIAL 
BY JURY in many classes of EQUI- 
TY CASES. Within the last month 
the Attorney General of Massachu- 
setts has requested of the Supreme 
Judicial Court a jury trial in an equi- 
ty case entitled The Commonwealth 
vs N. Y. N. H. & H.R. R., and relat- 
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ing to the Commonwealth Pier con- 
tracts, and involving issues of fraud; 
but the court denied the request for 
a jury trial, and the case will be heard 
by one judge, or master in chancery. 
THERE SHOULD EXIST SUCH 
A RIGHT, and criticism of the long 
line of judges and their arguments 
against such a right, based upon the 
provisions of the state constitutions 
relating thereto, belong to the ancient 
past. Sufficient it is to suggest that 
the state constitutions be amended so 
as to grant the right of trial by jury 
in ALL CAUSES AND CLASSES 
OF LITIGATION, to which obedi- 
ence would be insured by the exist- 
ence of the recall principle to be ap- 
plied to the judiciary.* 

*Const. of Mass., Part 1, Sect. XV: 
Const. of Wash. Art. 1, Sect. 21. 

So also, ought the right of trial by 
jury in DIVORCE actions to be se- 
cured and safeguarded by the funda- 
mental law. When the judiciary 
think that it is more competent than 
a jury of the litigants’ twelve fellow 
citizens to weigh the facts and cir- 
cumstances of an equfity or a divorce 
trial and render a verdict thereon, it 
is certainly necessary to criticize the 
judiciary and to regulate both its pow- 
er and opinion, although its opinion 
may be buttressed by the statute law. 
Any other view means concentrated 
monarchy. I say this because the 
present judicial custom of conducting 
such trials without the right of jury 
trial rests upon precedents established 
by several generations of judges who 
were not amenable to the recall prin- 
ciple. 

Morover, who can say that the pro- 
mulgation in the year 1842 by the 
Massachusetts Supreme Court of that 
unjust “fellow-servant rule” of law 
to the effect that an employee cannot 
recover damages for injuries received 
while in the service of his employer, 
if the injury occurred through a fel- 
low employee’s negligence,—would 
not have been modified or annulled 
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soon after its promulgation, or never 
promulgated at all, had the recall- 
principle then or later been in opera- 
tion? And would the same rule have 
been adopted and followed by the Su- 
preme Court of Washington had the 
recall-principle been in operation 
there? 

These questions are very pertinent, 
for the average citizen has never been 
convinced of the justice of this rule 
and it has always been abhorrent to 
him, because any industry, maintained 
by the labor of men, should provide 
money as re-imbursement for any in- 
jury received during the employment. 

After seventy-five long years, this 
rule has been modified by the adoption 
of the Workmen’s Insurance Act in 
both states, but it is now operative in 
cases not within the Insurance Act. 
And where are the thousands of men 
and their families whose injuries were 
not compensated for by the employer 
because of this rule of judge-made 
law? 

If provisions for the recall or dis- 
charge of judges were now in opera- 
tion in Massachusetts, would the Su- 
preme Court on November 13, 1915, 
have dared to interpret a law of 1914 
as it did in the case of Common- 
wealth vs Boston & Maine Rail- 
road? 

On November 13, 1915, in the case 
of the Commonwealth of Massachu- 
setts vs the Boston & Maine Railroad, 
the Supreme Judicial Court decided 
that a 1914 statute providing that bag- 
gage-men, crossing-tenders and the 
like, shall not be employed for more 
than nine hours’ work in ten hours’ 
time, thé additional hour to be allowed 
as a lay-off, in effect prohibits labor 
for more than nine hours in each day, 
and as such, is unconstitutional. The 
incident is a good illustration of the 
advantage of life tenure of office and 
the security of that judicial court 
from discharge or recall on account 
of altering the obvious significance of 
a legislative act. 














Such facts and decisions as al- 
luded to in this article cannot support 
an argument for an appointive judici- 
ary for life, as is the situation in Mas- 
sachusetts, or for recall laws which 
exempt the judiciary from their oper- 
ation, as is the situation in Washing- 
ton State. 


Some see the necessity of watchful- 
ness over the actions of the judiciary 
and of bringing recalcitrant judges 
upon the carpet by the method of im- 
peachment, and claim such a proce- 
dure is adequate. But all impeach- 
ment trials are held by and controlled 
by a state or federal legislature, 
which patently are amenable to strong 
political influences. Usually, I would 
not expect, from observation, an aver- 
age case of impeachment of a judge 
to be decided upon its merits, so 
strong is the political and personal 
factor involved. In flagrant cases of 
abuse of the judicial power by an un- 
warrantable decision against the 
meaning of a statute, which would 
amount to an insurmountable hin- 
drance to the execution of the laws, 
it is believed a governor of a state 
may declare “martial law,” as the ex- 
ecutive entrusted with the execution 
of the laws, and under the military 
power conferred upon him order the 
court to take the statute law as it 
finds it and obey it under penalty of 
military imprisonment. But surer, 
fairer, and more effective than either 
impeachment or martial law is the 
power resting in the voters of a state 
to recall any judge who is not satis- 
factorily performing the duties of his 
office. Let the people decide these 
matters. They are less to be governed 
by the influence of the political boss 
than the legislature, and it would be 
a grand education, fitting them to be 
the interested managers of their own 
political affairs. And the mere pos- 
session of this power, even without 
its use, must necessarily exercise a 
wholesome effect upon the judiciary, 
. just as an elected judiciary insures 
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the speedier adoption of broad legal 
principles and their application to the 
needs of modern life than under the 
appointive method. I say from ex- 
perience, and the narrative of facts 
and decisions here made ought to be 
convincing, that even in Washington 
State, where its supreme court judges 
are elected for six-year terms by the 
people, there is a patent necessity for 
the existence of the power of recall 
with adequate means for the convey- 
ance of information to the people. 

The efficiency of the recall appeals 
to the citizen with more power when 
he has seen it in operation and regis- 
ters in his own mind what it may ac- 
complish. 

Let us here glance at an example 
of the actual operation of the recall 
and its effect upon a civil officer, a 
mayor of a large city, which will be of 
service to illustrate its operation and 
probable effect upon a judicial offi- 
cer, a justice of the Supreme Court in 
any State. 

In Seattle, during the first admin- 
istration of Mayor Gill in 1911 there 
existed open gambling houses and a 
“red-light” district which shocked 
public sentiment. Some of its citi- 
zens thought that the mayor’s chief 
of police, Wappenstein, was becoming 
enriched rapidly out of graft squeezed 
from the law breakers, although the 
custom had probably been in vogue 
for a quarter of a century. The pub- 
lic demanded of the mayor the retire- 
ment of the chief of police. The 
mayor refused the demand after a full 
consideration. Then the citizens ap- 
pointed a committee which took 
charge of the circulation of a recall 
petition against the mayor, More than 
ten per cent. of the citizens’ signa- 
tures were obtained which secured a 
special election to determine the. will 
of the people. The mayor’s name and 
the name of a new candidate were 
placed upon the ballot with explana- 
tory head lines. At the election, 
Mayor Gill was discharged from office 














NEW ENGLAND MAGAZINE 


and the new man elected in his piace. 
Wappenstein later was indicted and 
vonvicted of “extortion” and sent to 
the penitentiary. 

As to the result on civic affairs, it 
must be noted that the “red light” dis- 
trict was entirely abolished and erased 
from the map of the city, and open 
gambling was suppressed. A year 
later Ex-Mayor Gill presented himself 
for re-election and was defeated. In 
1914 he again sought the office, saying 
that he wished to square himself be- 
cause of his two boys and an excel- 
lent wife; and made his campaign 
upon a platform and promises of law 
and order and claiming that he knew 
nothing of Wappenstein’s graft. This 
time he was elected and he appointed 
as his chief of police the most promi- 
nent-reform-member of the city coun- 
cil, Griffith, a worker and a lawyer, 
who “made good” and continued the 
work of civic reformation. 


Three months prior to Mayor Gill 
recall, the women of the State were 
granted the right of suffrage. They 
held the balance of power and must 
largely be given the credit for the 
result of the recall election. So that 
the power of the recall is of little use 
unless there are enough good citizens 
to use it effectively. 

It must be admitted that Mayor Gill 
exercised too much independence in 
office and made a mistake about his 
chief of police; and his independence 
which was hostile to the interests of 
the city which he served, would have 
continued with its hostile conditions 
to the end of his term or for more 
than a year of his two-year term, had 
not the voters of Seattle the right to 
discharge or recall him. Anyone with 
fair eyes may see that his recall was 
of distinct benefit to the city, and it 
sort of reformed Gill. 


This is an illustration of the same 
sort of abuse of independence often 
exercised by the judiciary. The judge 
refuses to obey a statute or write a 
fair decision in which all the facts 
are stated and fails to do justice in 
other particulars. But without the 
power and exercise of the recall these 
conditions of independence will con- 
tinue within the judiciary, the inde- 
pendence which Ex-President Taft 
admires and does not wish interfered 
with. 

The Constitution and the Statutes, 
the jury, and the Judiciary are distinct 
means toward the important end of 
democratic government. The Judici- 
ary must not usurp the precious heri- 
tage of the people in any one of the 
other three. But this usurpation has 
been and is today alarmingly preva- 
lent on the part of the Judiciary, and 
some lawyers are protesting almost in 
vain. The remedy rests with the 
PEOPLE BY THE RIGHT TO 
USE THE POWER OF RECALL. 
The power, in one aspect, is merely 
a judicial regulator to obtain more 
obedient, careful and progressive, ju- 
dicial service for those persons who 
are unfortunate enough to be unable 
to settle their differences in business 
affairs out of court, and equally a 
means toward the same end for those 
who are accused of crimes and mis- 
demeanors. 

In another aspect, if these ob- 
jects cannot be obtained in any 
particular instance, the power must 
be utilized to discharge the judicial 
incumbent and elect his successor, 
and so on “ad infinitum,” to the 
end that this may be a government 
“of the people, for the people and 
by the people.” 

















When a new subscriber is handed 
his telephone, there is given over to 
his use a share in the pole lines, under- 
ground conduits and cables, switch- 
boards, exchange buildings, and in 
every other part of the complex mech- 
anism of the telephone plant. 





It is obvious that this equipment 
could not be installed for each new con- 
nection. It would mean constantly 
rebuilding the plant, with enormous 
expense and delay. Therefore, practi- 
cally everything but the telephone 
instrument must be in place at the time 
service is demanded. 

Consider what this involves. The 
telephone company must forecast the 
needs of the public. It must calculate in- 
creases in population in cityand country. 





One Policy 





Anticipating Telephone Needs 


One System 


It must figure the growth of business 
districts. It must estimate the number 
of possible telephone users and their 
approximate location everywhere. 


The plant must be so designed that 
it may be added to in order to meet 
the estimated requirements- of five, ten 
and even twenty years. And these 
additions must be ready in advance of 
the demand for them —as far in ad- 
vance as it is economical to make them. 


Thus, by constantly planning for the 
future and making expenditures for 
far-ahead requirements when they can 
be most advantageously made, the Bell 
System conserves the economic interest 
of the whole country while furnishing 
a telephone service which in its perfec- 
tion is the model for all the world. 


%, AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
‘ AND ASSOCIATED COMPANIES 


Universal Service 
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Hotels Indian River and Rockledge 


ROCKLEDGE, FLORIDA 


Located 150 Miles below Jacksonville on the Indian River 


In the Midst of the famous Indian River 
Orange Groves 


GREAT deal of money has been spent on the property, 
making the hotels equal to the best hotels in the State. 
Fine hunting: wild turkey, duck, quail, jacksnipe and deer; 
also as good fishing as there is to be had in Florida. One of our 
great attractions is the Golf Course, one of the best in the South. 
Boating, Motor boating, clock golf, tennis, billiards, pool and 
dancing. Opens January 5th. Accommodates 400. Write for 
circular. Address W. W. Brown, Manager, Chestertown, N. Y. 
to December 15th, then Hotel Manhattan, 42nd St., New York 
City until December 25th, then Rockledge, Florida. Also Man- 
ager Granliden Hotel, Lake Sunapee, N. H., and Hotel Aspin- 
wall, Lenox, Mass., seasons 1914 and 1915. 
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ECAUSE the tone of an instrument depends al- 
most as much upon the original recording 
process in the record-making as on the reproducing mechanism 
of the instrument itself, Columbia Double-Disc Records, 
played on any instrument, are indeed a tone revelation to most 
people. 


Once you have played a Columbia Record on your instru- 
ment, we believe you will never again be satisfied with a tone 
any less round and rich and natural. 


A talking-machine record i is the only article of merchandise 
in the world that literally ‘‘speaks for itself.” Hear one Col- 
umbia Record and we have told our story. 


(2 COLUMBIA GRAPHOPHONE CO. ciwsiit Sajrots i, 
Box J209, Woolworth Bldg., N. Y. with ordinary record racks $100 
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The Salvation Army’s Thanksgiving Plan: 





—. 





To provide a Free Thanks 
s giving Dinner to 4000 poo 
children and to send baske 
dinners into the homes 9 
invalid mothers and crip 
pled children. The Sal 
vation Army comes in per 
sonal contact with poverty’ 
needs,— and _ destitutio 
this year will reach it 
height. Your assistanc 
is urgently needed and re 
' spectfully solicited. Mai 
| contributions to Colond 
| A. Gifford, at 8 East Ben 
nett Street, Boston, Mass. 
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WHAT CAN BE 


HAND CAMERA? 


GOERZ LENSES 4&2» CAMERAS 


A* Y COMMERCIAL PHOTOGRAPHER will tell you that Goerz Lenses are among the chief reliances 


Tenax to the 5 x 7 models of the Ango and Manufoc Tenax. A full stock of Goerz Lenses and Cameras is kept by 


PINKHAM & SMITH COMPANY 7312%RomfeELp streer BOSTON 





Amateur Photographers: Do You Know 


WHAT CAN BE 
DONE WITH AN 
ANASTIGMAT 


PHOTO LENS ? 


DONE WITH A 
HIGH-SPEED 





NOT UNLESS YOU ARE FULLY INFORMED ON 





of his craft. They give the amateur the professional result for which he is constantly striving. Goerz 
Cameras are a revelation in compactness and efficiency. Made in all standard sizes, from the Vest Pocket 


Ask them for a Goerz Catalog or write direct to 


C. P. GOERZ AMERICAN OPTICAL COMPANY 


317 EAST 34TH STREET, NEW YORK, N. Y. | 
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Portland, Maine 
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20th CENTURY LUNCH 


Our system of counter serv- 
ice saves you time and 
money. We would appre- 
ciate your patronage while 
you are in Portland. 


12 Brown Street near Congress 
PORT! ..ND aliases MAINE 













HAY’S 
Free Street 


PAINT STORE 


PORTLAND 
MAINE 
















HATCHET BRAND 
PRODUCTS 


Sold by every grocer in New England 


For Girls’ Camps 
For Boys’ Camps 
For Men’s Camps 


For Anybody and for EVERYBODY 
who desires the best in 
CONSERVED FOODS 


A SQUARE Meal in 
Every ROUND Can 


The Twitchell-Champlin Co. 


MANUFACTURERS 


Portland Maine 











ROBERTS’ 
NEW AND UP-TO-DATE LUNCH 


PREBLE STREET 


2 Minutes from Transfer Station 
Portland, Maine 


HOME COOKING A SPECIALTY 





---Johnson---The Shoe Repairer--- 
7 Custom House Wharf, Portland, Me. 





TAILORING 
J. P. O’Donnell, under West End Hotel. Cleansing, Press- 
ing, Repairing, while you wait. Opp. Union Station, Portland. 





THE MERRILL CAFES 


54 Temple Street 57 Oak Street 
261 St. John Street 475 Commercial Street 
Sign of the Electric Coffee Cup. Established 19 years in 
Portland. Business increasing every year. Why? If you 
don’t know us ask your Portland friends, they can tell you. 
ALICE F. MERRILL, Prop. 





Transients Accommodated—871 Congress St., Portland. 
5 minutes from Union Station. 





Day’s Garage—I. C. Libbey, Prop. Automobile Supplies 
and Repairs. Tel. 8107-12. East Grand Ave., Old Orchard 
Me. 





Whitman Sawyer Stable Co. 


BOARDING, LIVERY AND HACK STABLE 
TOURING CARS FOR HIRE 
Telephone 1360 


697 Congress Street - - Portland, Maine 





Frank M. Low & Co. 


CLOTHES OF THE BETTER KIND 
FOR MEN AND BOYS 


Portland, Maine 
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FIRST GRAND PRIZE 


Panama-Pacific Exposition 
Has Been AWARDED to the 


UNDERWOOD 


ANOTHER PAGE ADDED TOAN UNEXCELLED HONOR ROLL 
The Last Proof of TYPEWRITER SUPERIORITY 
UNDERWOOD 


“The Machine You Will Eventually Buy”’ 
UNDERWOOD BUILDING NEW YORK 























Help the Belgians 


ANY ONE desiring to render immediate as- 
sistance to the BELGIAN REFUGEES can do so 
by sending clothing, food, etc., express paid, to 
WILLIAM FIRTH, 15 Columbia Street, 
BOSTON, Mass. 


ALL USED CLOTHING (worn) must be laun- 
dered and in thorough repair. Sewing materials 
in demand. The Belgian women are skilled with 
the needle. 


MATERIALS SUITABLE FOR HOSPITAL 
WORK are very much needed. Clean old linen 
is useful for bandages and pads. 


THOSE WISHING TO SEND MONEY can 
do so by addressing same to MR. WILLIAM 
FIRTH, 200 Devonshire Street, BOSTON, 
Mass. This money will be used for the purchase 
of food, clothing and underwear in New England, 
most suitable for immediate use upon its arrival 
in ENGLAND or the CONTINENT, and to pay 
charges for transportation and distribution of 
the same. 
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DEEP BREATHING 


By D. O. Harrell, M.D. 


BELIEVE we must all admit that deep 
I breathing is a very desirable practice. 
Furthermore, we know it to be a fact that 
not one person in twenty, or perhaps one 
person in a hundred, really breathes deeply. 
Every physician can verify the statement 
that we are daily called upon to prescribe 
drugs for ailments that owe their cause 
directly to insufficient and improper breath- 
ing—Oxygen Starvation. 

Breathing is the Vital Force of Life. 
Every muscle, nerve cell, in fact every fibre 
of our body, is directly dependent upon the 
air we breathe. WHealth, Strength and 
Endurance are impossible without well-oxy- 
genated blood. The food we eat must 
combine with abundant oxygen before it 
can become of any value to the body. 
Breathing is to the body what free draught 
is to the steam boiler. Shut off the draught, 
and you will kill your fire, no matter how 
excellent coal you use. Similarly, if you 
breathe shallowly, you must become anzmic, 
weak and thin, no matter how carefully 
you may select your diet. 

I might continue indefinitely to cite ex- 

amples of the great physiological value of 
deep breathing. For instance, it is a well- 
known fact that worry, fear, and intense 
mental concentration practically paralyze 
the breathing muscles. This depressing 
condition can be entirely overcome through 
conscious deep breathing. 
» The main benefit of physical exercise lies 
in the activity it gives the lungs. What we 
term “lack of healthful exercise” in reality 
means insufficient lung action. Exercise 
that does not compel vigorous deep 
breathing is of little real value. Unfor- 
tunately, few persons have the strength 
and endurance to exercise violently enough 
to stir the lungs into rapid action. This is 
especially true of women and also of men 
who have permitted their muscles to become 
weak. Common sense, therefore, dictates 
that the lungs should be exercised independ- 
ently through deep breathing gymnastics. 


Unfortunately, few persons have the 
slightest conception of what is really meant 
by deep breathing. In fact, few physicians 
thoroughly understand the act. Ask a 
dozen different physical instructors to define 
deep breathing, and you will receive a dozen 
different answers. One tells you it means 
the full expansion of the chest, another 
tells you it means abdominal breathing, the 
third declares it means diaphragmatic 
breathing, and so on. 

Recently there has been brought to my 
notice a brochure on this important subject 
of respiration, that to my knowledge for the 
first time really treats the subject in a thor- 
oughly scientific and practical manner. I 
refer to the booklet entitled “‘ Deep Breath- 
ing,” by Paul von Boeckmann, R.S. In 
this treatise, the author describes proper 
breathing, so that even the most uninformed 
layman can get a correct idea of the 
act. The booklet contains a mass of 
common sense teachings on the subject 
of Deep Breathing, and “Internal Exer- 
cise.” The author has had the courage 
to think for himself, and to expose the 
weaknesses in our modern systems of 
physical culture. 

I believe this booklet gives us the real 
key to constitutional strength. It shows 
us plainly the danger of excessive exercise, 
that is, the danger of developing the external 
body at the expense of the internal body. 
The author’s arguments are so logical it is 
self-evident that his theories must be based 
upon vast experience. Personally, I know 
that his teachings are most profoundly 
scientific and thoroughly practical, for I 
have had occasion to see them tested with 
a number of my patients. 

The booklet to which I refer can be 
obtained upon payment of ten cents in coin 
or stamps by addressing Dr. von Boeckmann 
directly at 1957 Tower Bldg., 110 W. 40th 
St., New York. The simple exercises he 
describes therein are in themselves well 
worth ten times the small price demanded. 
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SOHMER CECILIAN FARRAND CECILIAN 


Sw vemrerwe ves Qrvvewverer See) we vSeSssesscs es 






HE best way 
to feel the spir- 
it of enchant- 


ment is to havea Cecilian Piano in your home | 


THE NEW ENGLAND REPRESENTATIVE IS 


GEORGE LINCOLN PARKER 


100 BOYLSTON STREET, BOSTON 
(Cut along this line) 





GEORGE LINCOLN PARKER 
100 Boylston Street, Boston 


Please send me full information concerning article specified. 
———--Cecilian Piana 
Krakauer Piano 
---——Rythmodik Rolls for Player Piano 
-———-Victor Talking Machine (et oS IE SRC Se Se aCe 
Victor Records 
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CoNSERVATORY 
conc OF MUSIC 


Boston, Mass. 
The Largest and Best Equipped School of Music 


IN THE MUSIC CENTER OF AMERICA ‘ 
It affords pupils the opportunity, environment and atmosphere essential to a finished 


musical education. 
COMPLETE EQUIPMENT 
The largest Conservatory Building in the world; has its own auditorium and fourteen 
pipe organs. - Every facility for the teaching of music. Residence dormitories. 
F CURRICULUM 
Courses in every branch of Music, applied and theoretical, including Opera. 
< OWING TO THE PRACTICAL TRAINING 
in our Normal Department, graduates are much in demand as teachers. 
. THE FREE PRIVILEGES 
of lectures, concerts and recitals, the opportunities of ensemble practice and appearing 
before audiences, and the daily associations are invaluable advantages to the music student. 
. A COMPLETE ORCHESTRA 

offers advanced pupils in voice, piano, organ and violin experience in rehearsals and public 
appearances with orchestral accompaniment, an Procan: Ham | training for the concert stage. 

DRAMATIC DEPARTMENT—Practical training in acting. 


Address RALPH L. FLA NDERS, General Manager 





Year Opens 
September 16th, 1915 

















“White Mountain” Refrigerators 


Carry the Cold, Pure Chill of the Snow- 
capped White Mountains to every quar- 
ter of the Globe. Forty years of New 
England’s energy, skill and reliability 
has placed “The Chest with the Chill in 


it’ in over a million homes. 


Our famous “STONE WHITE” re- 
frigerator has provision chamber lined 
with Solid, Indestructible, Quarried Stone. 
The greatest cold retainer known to 
science. 





Send for our beautiful catalogs 
and booklets. 





Registered Trademark 


MAINE MANUFACTURING COMPANY - Nashua, N. H. 


Branch Offices 


NEW YORK CITY BOSTON, MASS. DETROIT, MICH. LINCOLN, NEB. 
SAN FRANCISCO, CAL. DENVER, COLO. DALLAS, TEXAS SCRANTON, PA. 
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S Quian-Campbell Conservatory 


Be a Musician °* 


By Home Study 


The delight and pleasure of being able to play or sing 
correctly, and with intelligent expression—to produce music 
—is one of the great joys of life. Why not let it be yours? 


Our instruction will make you a musician, as well as a 
performer. 


Over ten thousand pupils say so. 
Here is just a sample—a book full if you want them. 





“I have devoted more or less time and attention to music for over twenty-five 
years, and | have no hesitancy in saying that the instruction I have received from | 
your Conservatory is the very best I have been able to secure. 
“If 1 were to have my choice between oral instruction from any school of which 
I have page and the correspondence course furnished by you, I would certainly 
choose the later V. W. GUNSOLLEY, lewa. 











To be a musician requires just intelligence. 
We teach your intelligence. 


No chart or other mechanical “‘short-cuts” to knowledge; 
you've got to have the principles of music 9s taught by the 
masters. 


‘ Don’t go away from home; our Conservatory is at your 
oor. 

Beginners (young or old) as well as experienced musicians 
find what they have been looking for all their lives. 

We teach you to play so quickly that it’s almost incredible. 

Perhaps one of the best evidences of the real value of our 
instruction is the fact that hundreds of teachers study with us. 


Send ten cents for Treatise. 








A prominent musician -—— Cut This Out 


says that the information 


hg Tne ie A 
contained in this treatise on a Cree 
music is worth $1,000 to any I enclose 10 cents, Send me, without 


person who wishes to become on music and how to organize the celebrated ‘'13 Club.” 


a skilled musician. 











Send today! me 
Street and Ne. 
of Music 
City and State. 





1584 Republic Building, Chicage 
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At Your Service 


Our intimate association with 
the many schools and colleges 
in New England, and extensive 
acquaintance with the features 
of each will aid us to solve 


That School Problem 
of Yours 


A word of inquiry will bring 
you catalogues, and much con- 
fidential information 


ADDRESS 
School Department 


NEW ENGLAND MAGAZINE 
Pope Building - - - BOSTON, MASS. 
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Commonwealth Hotel 


corporated 
Opposite State House BOSTON, MASS. 






































“The Type That Tells’’ 


There are Real Reasons 
why the 


ROYAL 


stands first in quality typ- 
ing. There is the new 
Royal way of sending di- 
rect force from the finger- 
tips to the type—at every 
powerful hammerstroke 
of its accelerating type- 
bars of carbon steel! 


And there is a rigid carriage { 
that meets the millions of blows 
of the type—the “business end 
of the typewriter.” 

The Royal way is “better busi- 
ness,” for its beautiful presswork 
adds the forceful stamp of quality 
to every letter you sign. 










Offers rooms with hot and cold water for $1.coper day 
and up, which includes free use of public shower baths. 
NOTHING TO EQUAL THIS IN NEW ENGLAND 
Rooms with private baths for $1.50 per day and up; 
suites of two rooms and bath for $4.00 per day and up. 

Dining Roomand Cafe first class. European Plan. 
ABSOLUTELY FIREPROOF 
Stone floors, nothing wood but the doors. 
Equipped with own Sanitary Vacuum Cleaning Plant 
Long Distance Telephone in Every Room. 
STRICTLY A TEMPERANCE HOTEL 
Send for Booklet 
STORER F. CRAFTS, -- General Manager 




























Neurasthenia 


Or Nervous Exhaustion 


What is Neurasthenia? One of the greatest living 
physicians—Dr. John Harvey Kellogg—says “Neu- 
rasthenia is a symptom—not a disease” and that it 
is due largely to habits which may be corrected by 
giving attention to causes of the ailment. 


In his new book—"‘Neurasthenia”—Dr. Kellogg gives results 
of his experience with thousands of cases treated during the 
nearly forty years he has been Superintendent of the great 
Battle Creek Sanitarium. Dr. Kellogg’s book is not dry and 
technical. On the contrary, it is intensely interesting and 
easily understood. If you suffer from nervousness—erhaus- 
tion—sleep! or-any other form of Neurasthenia, get 
this book ‘end study it. It shows you the way out—teaches 
you how to obtain relief from the dread fangs of nervousness. 

250 pages, printed with plain type on fine book paper. Sev- 
eral full page illustrations, diet tables and valuable instruc- 
tions as to exercise, relaxation, rest and sleep. The regular 
price is $2.00 but to give the work widespread distribution, Dr. 
Kellogg has permitted an edition in library paper covers to 
MONEY IN BOAT LIVERY! sell at only $1. Send your order and remittance today. You 


Can ship in any quantity. Need No Boat take no risk sending money because, if you are not satisfied with 














ttyl Teak, Ru » Rust, C jock. Crack o the book, it nfay be returned for prompt refund. Order at once 
La eS and get relief from nerve suffering. Address— 
ewer write Serre | GOOD HEALTH PUBLISHING CO. 
3603 W. Main Street Battle Creek, Michiga 











pendable, lasting a shade raises or lowers at will and 
stays put.” “Improved uires no tacks for attaching shade. 


| LAR SSEELER 
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VW {/E SOLD 
MORE STEINWAYS 


LAST YEAR THAN IN ANY YEAR BEFORE IN 
THE HISTORY OF THE STEINERT HOUSE 
The great prestige of the Steinway piano is constantly 
maintained, indeed constantly advanced by the incompar- 
able Steinway tone, which alone has the depth and range 
of power demanded for the perfect interpretation of the 
musical spirit of our times. 
Inspection of the beautiful Steinway 
Pianos at Steinert Hali Cordially Invited 
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Grands From $750 Upwards Uprights From $500 Upwards 


THEM. STEINERT SONS & CO. 


Steinert Hall, Boston Stores Thruout New England 
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nie neers BLIOU THEATRE 


9.30 P M. Best Films and Music 
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MELVIN & BADGER 


Apothecaries 


Our personal attention is given to our Prescrip- 
tion Department, and our facilities are unex- 
ce -ed, e are constantly in receipt of the 
1 west ‘*New Remedies.” 

43 TEMPLE PLACE, BOSTON 


Eéwin P. Burleigh Arthur H. Chase 
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ENGRAVING HOUSE 43 years 39 BRDMELO st. BOSTON 
















Luncheon, 
0 la carte and table 
y of The Lantern” ‘1 hote,11 to 2.30 
: Afternoon Tea, 
3to5 


Pyne te Re 





Dinners that are Different, 
50 and 75¢e, from 5.30 on 
Dainty Service and Home 
Cooking 
PrivatePartiesA ccoommodated 
“Where the Homey Atmo 

sphere Prevails” : 
429 A Boylston Street oe 
Tel. B.B. 552 Boston, Mass 
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THE OLD WIELOW FIRST SSENGER OF SPRING 
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HON. JOHN D. LONG 
The Journals and memories of the late Governor Long are soon to appear 
in the New England Magazine 








